‑ 2 –


	Professor

ERIK RØSÆG

Scandinavian Institute of Maritime Law

University of Oslo


	 
	P.O.B. 6706 St. Olavs plass

N-0130 Oslo, Norway
Tel.:
+47 2285 9752 - +47 4800 2979
Fax.:
+47 9476 0573
erik.rosag@jus.uio.no

	To the participants in the IOPC Correspondence Group on non-collectable levies to the LNG separate account of the HNS Fund
	


Dear Correspondents
Collection on levies in respect of LNG to the HNS Fund
At its June 2007 Montreal session, the IOPC Fund decided that an informal intersessional correspondence group should develop a paper on the collection on levies in respect of LNG to the HNS Fund (se below for a discussion of the substance). The work should result in a paper to be submitted in time for the October 2007 session, reflecting the different views and, hopefully, recommending a solution. I was appointed coordinator of the Correspondence Group. This letter is my attempt to get the work going. 
Practical information

This letter is sent to the members of the IMO Correspondence Group on the HNS Convention a well as the persons that submitted their email address pursuant to the invitation to do so at the IOPC Fund meeting. One is welcome to remain on the list of correspondence whether or not one would wish to participate actively, and the list is open to all interested parties. Any request to be added to or removed from the list can be sent to me on email erik.rosag@jus.uio.no or on fax +47 9476 0573.

Any submissions to the list can also be sent to me at the same addresses. Letters and emails that appear to be part of the correspondence in the group will be redistributed to the correspondents and posted at http://folk.uio.no/erikro/WWW/HNS/hns.html (the former IMO Correspondence Group web site)
 if I am not instructed otherwise.

The working language is English.
Deadline for the first round of discussions is 20 July, 2007.
Some resources
· The Convention
· The GIIGNL Report (Password: gangerolv. The Report normally for use by GIIGNL's members only, but GIIGNL has kindly accepted to share it with the members of the Correspondence Group.)
· My article on the subject in JIML
· The proposal for a Correspondence Group 92FUND/A/ES.12/9/1/Rev.1 (with background data)

· The IOPC decision concerning the Correspondence Group (Report of the Montreal meeting)

· The Correspondence Group web site (with background information)

· HNS points system spreadsheet
The main issue

The reason why it was felt that a Correspondence Group was necessary is that the person liable to pay contributions to the HNS Fund in respect of LNG – the title holder immediately before discharge – is not necessarily located in a State Party. Therefore, it may be difficult to collect the levies. Arrears may be a problem in itself, as the Fund is liable to pay compensation in any event. Arrears may also lead to the suspension of the LNG separate account, which may be considered another undesirable effect. I have tried to explain the details of this in my article referred to above.

The task of the working group is to point out ways to make the contributions in respect of LNG more collectable. Amending the Convention is out of question, but additional rules in the implementation legislation may be considered. For this purpose, I believe the following are the main issues we need to consider:

1. Should one attempt to find ways to collect the levies from title holders outside a State Party, or should one try to establish additional debtors (sureties) or security in States Parties? 
My recommendation is that we should concentrate on what can be done within States arties, as there is no way we can secure payment from a person in a non State Party. The State party in which the LNG is received has, on the other hand, always territorial jurisdiction over the cargo and the persons handling or claiming it.

2. Is it necessary that an additional debtor or security in a State Party provide absolute certainty that the levy would be paid?
The persons liable to pay the levy to the IOPC fund or in respect of the other sectors of the HNS Fund do not have to post security, and their financial status is not checked prior to their receipt of contributing cargo. Therefore, a 100% security (eg a bank guarantee) should not be necessary in respect of the levy to the LNG account either. Consequently, eg, an ordinary surety should suffice.
 

3. Should the implementation legislation identify the surety/ provider of security, or does it suffice that a surety/security is in place?
I can see no real need to identify the person who shall post security or act as a surety as long as there is a condition for receipt of the HNS cargo that a surety or security is in place. But if one is not certain that such a condition for receipt can be effectively enforced, it would perhaps be better that the legislation pointed out the person liable (see below).

4. If the implementation legislation should identify the surety/ provider of security, should it be:

· the receiver

· someone in a direct contractual relationship with the title holder immediately before discharge

· the title holder (by providing security in or submitting to the jurisdiction of a State Party)

· others?
The advantage of making the receiver liable is that the receiver is a well known concept from the other accounts and from the IOPC. Somehow, the receiver will be in a direct or indirect contractual relationship to the title holder, and then it is not so important that there is no direct link. The title holder could be forced to set up security or submit to the jurisdiction to a State Party if this is a condition for allowing the cargo to be discharged, but such a condition can be difficult to enforce effectively. Therefore, perhaps the receiver should be targeted.

5. If the implementation legislation should identify a surety, should it require an express undertaking from that surety or should his/her responsibility arise ex lege?
If one first wishes to target the receiver, there is no need to require extra paperwork in this respect. One can simply decide in the implementation legislation that the receiver is the surety of the title holder, and that the HNS Fund can enforce the HNS levy against the receiver if the title holder does not pay. It would then be for the receiver to secure that he/she has got a basis for recourse.
My recommendation after this would then be that States Parties should provide in their implementation legislation that the physical receiver of LNG cargoes is jointly and severally liable with the title holder immediately before discharge for the HNS levy. This would make the HNS levy in respect of LNG cargoes just as collectable as any other HNS levies.
Reporting

The States Parties have an obligation to report on the receipt of HNS, including LNG, in their territory.
 It is for the States Parties to impose a duty on persons under their jurisdiction to provide the necessary basis for this reporting. Typically, this is done by providing in the implementation legislation that all receivers of HNS Cargo must use the HNS Convention Contributing Cargo Calculator (HNS CCCC) or make reports of a similar kind.
In respect of LNG, the receiver may wish to use the HNS CCCC option to exclude the cargo from the amount of cargo for which he is liable by stating the name and the address of the title holder immediately before discharge. In that way, the HNS Fund as well as the receiving State will get the necessary information.
An HNS CCCC screen may then look like this when the receiver reports a cargo of LNG and the title holder is another person:
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Effects on developing countries

In Montreal, it was pointed out that the effects on developing countries of the proposals of the Correspondence Group had to be considered. The problem is whether the proposals will cause detriment to developing countries when one compares the situation where the title holder pays the levy.

There is a strong case for arguing that it does not matter which of the parties to a contractual chain has to pay a levy.
 The end result will be the same in a non-monopolistic market regardless of who pays the levy initially, because the prices will adjust accordingly. In this perspective, it is clear that none of the possible measures outlined above will work to the detriment of developing countries.

Also if one for some reason does not believe in this economic theory, it is difficult to se how the outlined measures could work to the detriment of developing countries. If, eg, making the receiver a surety for paying the levy, payments will be made from the importing state rather than from the exporting state (where the seller is located). If one assumes that developing countries are more likely to be in the role of the selling state than in the role of the receiving state, this means that the proposed measures would lead to more payments from developed states, and perhaps less from developing states. This is clearly not a detriment to the developing states.

Avoiding the LNG sector
In Montreal, it was further suggested that one should make sure that the LNG could maintain its separate account, so that one would not risk that LNG should form a sector of the General Account. With measures s proposed here, there is no reason to believe that the levies in respect of LNG should be in arrears, and consequently, the LNG account will not be suspended because of arrears.
 (The volumes necessary to start and maintain the LNG separate account is hardly a problem with coordinated ratifications.) Because of this, it would not be necessary for the Correspondence Group to consider whether the provisions for an LNG sector of the General Account cold be dispensed with.

I look forward to see your comments by 20 July.
Yours sincerely,
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Oslo, 19 June 2007
� 	This page may change later on.


� 	The document was not yet on the document server at the time of writing.


� 	The document was not yet on the document server at the time of writing.


� 	The Norwegian draft implementation legislation � HYPERLINK "http://folk.uio.no/erikro/WWW/HNS/NorwayDraft.doc" ��http://folk.uio.no/erikro/WWW/HNS/NorwayDraft.doc� empowers the Government to require security posted for all HNS levies; as such security could be helpful for the HNS Fund.


� 	HNS Convention Art 21.


� 	See to this the article on The � HYPERLINK "http://encyclo.findlaw.com/0730book.pdf" ��Coase theorem� in the � HYPERLINK "http://encyclo.findlaw.com/tablebib.html" ��Encyclopedia of Law and Economics�.





� 	Art 19(4) of the HNS Convention.





