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PROVISION OF FINANCIAL SECURITY

(ii) Follow-up on resolutions adopted by the International Conference on the revision of the Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 1974
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SUMMARY

Executive summary:  This paper comments on the problem of the lack of adequate insurance cover for terrorism liability under the Athens Convention 2002 (the so-called “war risk issue”) and concludes that in the interests of facilitating its early entry into force and implementation, the Athens Convention 2002 should be interpreted as providing an exclusion from liability for terrorism.  The consequences of alternative approaches put forward by Norway in LEG 91/4/B are identified.

Action to be taken: Paragraph 15.
Related documents:  LEG 91/4/A, LEG 91/4/B, LEG 91/4/C, IG and IUMI submission
1. International terrorism is characterised by its transnational nature, its unprecedented loss dimension, its destructive potential, and the fact that its intention - by damaging innocent persons and property - is to put governments and the public as a whole under threat.   In the maritime context, passengers, carriers, and governments are confronted with a new risk which is “akin to acts of war” (OECD: Terrorism risk insurance in OECD Countries 2005, page 269).  An interpretation of the terms “war and hostilities” in Article 3(1)(a) of the Athens Convention 2002 to include acts of terrorism would be in line with recent political acts and declarations of States within the United Nations system.  Examples include the recently adopted Annex VI to the Protocol on Environmental Protection to the Antarctic Treaty which exempts the operator from liability for an act of terrorism; and the draft UNCITRAL Convention on the Carriage of Goods [wholly or partly] [by sea] which provides the carrier with defences for “war, hostilities … terrorism”.

2. The foreign policy of governments has a decisive impact on terrorism.  Consequently, terrorism compensation should be considered part of the portfolio of policy measures to counter the threat of terrorism because such compensation by governments may ameliorate the impact of an attack.  


3. In the aftermath of the terrorist attacks in the United States (9/11), the US Government established a liability fund indemnifying airlines for any liability resulting from those terrorist acts.  A victim compensation fund financed by public funds was also created to provide compensation to anyone injured or killed in New York or Washington or on any aircraft hijacked that day. Similarly, after the terrorist acts on their mainlands, both Spain and the United Kingdom established funds to compensate the victims of the bombings.  These political decisions support the assumption that terrorist acts have been treated by governments as political attacks against the society of a country as a whole.  Damages resulting from terrorist acts have therefore been compensated by governments outside of the legal framework of civil liabilities.  It is difficult to understand why this principle should not be accepted in case of terrorist acts against passenger shipping. 


4. ICS and ICCL therefore strongly recommend that Option 4 – full exclusion of the carrier’s liability for terrorism-related incidents – in paragraph 1.4 of LEG 91/4/B (draft Implementation Guidelines to the Athens Convention 2002 submitted by Norway under the lead country procedure) be supported by the Legal Committee.  ICS and ICCL support the text proposed by the International Group of P&I Clubs and IUMI in LEG 91/4/? to achieve this result.


5. It must be borne clearly in mind that the fundamental purpose of the Athens Convention 2002 is to ensure that passengers are properly compensated in the event of an incident.  However, industry has explored every possible avenue for overcoming the problem of the lack of adequate insurance cover for terrorism liability under the  Convention and is forced to recognise that the problem is insoluble in today’s insurance markets.  Theoretical solutions have been advanced, most recently the suggestion that an entity similar to the P&I Clubs could be established to act as provider of the war risk insurance cover required under the Convention.  For the reasons given in LEG 91/4/? submitted by the International Group of P&I Clubs and IUMI and in the Bank Serve Insurance Services Ltd  letter of 10th March 2006 to the Correspondence Group (Annex ? of LEG 91/4/?), it is highly unlikely that such an entity will be established in practice.   Even if such an entity was to emerge, it is doubtful whether, given the complexity of the proposals, it would provide a mechanism for effective and prompt payment of compensation. 


6. ICS and ICCL submit that it is irrational that the war risk issue should be allowed to frustrate the entry into force and implementation of the Athens Convention 2002 and the enhanced protection that it would bring for passengers.  ICS and ICCL share the desire of States to protect passengers in cases of terrorism or bio-chemical weapons related damage.  However, imposing strict liability on the carrier for such risks, which are uninsurable or not insurable to the levels and on the terms required by the Convention, affords only an illusory protection.  As explained more fully in the ICS letter to the Correspondence Group of 5 September 2005, the risk of international terrorism is one which is more appropriately borne by States. 


7. At the Diplomatic Conference in 2002 most States shared the view that Article 3(1)(b) of the Athens Convention would provide a carrier with a full defence in respect of damage resulting from terrorist acts.  While the shipping industry welcomed that construction and the policy behind it, the difficulties for a carrier to prove that damage was “wholly” caused by an act done with intent to cause the incident by a third party have been highlighted in subsequent discussions.  The shipping industry maintains that the political aim of governments at the diplomatic conference would be achieved by interpreting the terms “war and hostilities” in Article 3(1)(a) of the Convention to include acts of terrorism, rather than basing the exemption on Article 3(1)(b). 


8. Four options are offered in paragraph 1.4 of LEG 91/4/B (draft Implementation Guidelines to the Athens Convention 2002 submitted by Norway under the lead country procedure).  


9. The result of Option 1 would be full liability of a carrier despite insufficient and unsustainable insurance cover being available for the full amount for which he would be liable.  Such a result would be exactly the opposite of what most States at the Diplomatic Conference would have wanted.  The basic concept of the Convention is to combine strict liability with compulsory insurance.  This concept is based on the assumption that the liability could be covered by insurance on international markets.  In so far as this is not the case there should be no strict liability.


10. Options 2 and 3 seem to adapt the liability to the insurability.  This appears to be in line with the basic concept of the Convention.  But on closer analysis of the details of the proposals numerous difficulties appear.


11. For any claim under Option 2 or 3 it has to be proved first that the act of terrorism which caused the damage does not fall under the exception of Article 3(1)(a).  If a Court were of the opinion that the act was close to “war or hostilities”, the carrier would not be held liable irrespective of whether he had war risk insurance in place or not.


12. Under Option 2, if a carrier could be held liable in principle, a Court  would have to decide whether his contribution was “major to the damage”.  This would inevitably create further complications because Article 3(1)(b) has linked causation to the “incident” and not to the “damage” as proposed in Option 2.  This complication could be avoided by introducing a subjective element into the concept of strict liability, which could be seen as giving an incentive to the carrier to do everything that could reasonably be expected of him to protect his passengers from attacks by terrorists.  In practice this would mean the carrier complying with the ISPS Code.  Such a condition for establishing liability in case of reckless behaviour is very close to the accepted test for breaking limitation of liability.  It would therefore be preferable to use the phrase “intent or recklessly and with knowledge that damage would probably result” instead of “gross negligence” or “major contribution”, as the latter phrases would give rise to different and uncertain interpretations.


13. However, our analysis suggests that in any case litigation would be unavoidable, probably in different jurisdictions.  A passenger would therefore get compensation – if he recovers at all – only after a final Court decision holding a carrier liable.  Practical experience leads to the conclusion that such a situation could be expected to create political pressure on governments to provide assistance to passengers immediately by establishing public funds. 


14. ICS and ICCL recognise that Option 3 could be seen by some governments as a possible compromise between the goal of certain States to protect passengers from losses sustained as a result of terrorism, thereby taking advantage of whatever insurance might be available in the market, and the legitimate concern of shipowners that they not be held liable for acts of terrorism that are uninsurable.  By following such an alternative, however, governments would have to accept that in the aftermath of a terrorist incident practical legal problems would have to be solved either by national legislators or by courts in different jurisdictions.  The reasons for this are identified in the paper submitted by the International Group of P&I Clubs and IUMI (LEG 91/4/?).


15. Accordingly, ICS and ICCL urge the Legal Committee to take account of these issues of principle and practice and agree the terms of a reservation to the Convention which would provide carriers with an absolute protection from liabilities arising from acts of terrorism (i.e. Option 4).  The text proposed by the International Group of P&I Clubs and IUMI in LEG 91/4? to effect this result is supported.

