Model answer, exam question autumn 2005
(Written by Gunnar grosse Kreymborg, being awarded the mark A. Total length: 32 handwritten pages. The answer has not been amended in any way, but the editor has added a few notes)

No. 1 question 1
Can the owner of the coffee claim compensation from Happy Golucky (HG) for the damage caused to the coffee sacks?

In order to respond this question about collision liability in the most reasonable way, I will begin with discuss whether the situation is a “both to blame” collision. The decisive point here will be where to put the causal act of wrong stowing for the resulting damage.

The only ground for liability of HG for the sacks lost towards the owner of the coffee is collision liability. There is no contract between the coffee owner and the HG. Starting point is thus chapter 8 MC. Ground for liability in chapter 8 is § 161 MC.

The MC distinguish between a situation where both ships are to blame and where just one ship is to blame.

When both vessels involved are to blame, the liability will be apportioned between them in proportion to their fault. Additionally states § 161 III MC that there is only joint liability and no joint and several liability. For the present case the consequence is that the coffee owner only could claim the whole amount from HG is it was a “one to blame situation” with HG the one to blame.
HG’s causal and blameworthy behaviour was the misinterpretation of the radar bearings by the officer of the watch onboard HG. For a behaviour like this is the reder of HG vicarious liable pursuant to § 151 I MC.

The problem of the present case is how the wrongful stowage impacts in the situation. The infringement of the seaworthiness act is to be considered negligence on the part of the Bad Luck (BL). The questions to answer are thus the following:

1. Was the contribution of BL so huge that the actual resulting damage could not be regarded as a result in legal sense of the HG’s act?

2. If HG is still considered responsible for the damage, is the present situation a so called “both to lame collision”?

The problem with the second question is that HG caused the collision itself alone. The contribution of BL kicks in after the collision when it comes to the damage.

Let’s start with the first question. The HG argued that the damage resulted from the bad stowing of the inflammable cargo on deck and that this was not to blame on the HG. It is to be considered whether the link between the collision and the damage was interrupted by the wrongful stowing. It has to be seen that the collision and the damage which was caused by HG negligently is still causal for the damage: without collision there hadn’t been a fire and no firefighting.

The next step is to decide if the causal contribution of HG is to remote because BL’s contribution could be considered the only decisive. As I see the situation is the contribution of HG not too far from the resulting damage. It is not unforeseeable that a collision could lead to higher damage because of dangerous good and bad stowing on the other ship.
The answer to the first question is thus that HG is to blame for the collision damage, even though BL sailed with a high risk. To keep it simple will I assess it’s contribution 50%. 

Then we have to see the consequence for our second question. Does this 50% - 50% responsibility for the damage lead to a both to blame collision? Or is HG still the only responsible for the collision so that BL contribution is only a recourse action relevant? The question is still relevant for the right of the coffee owner to claim 100% from HG rather than 50%. The answer depends on how you read the maritime code § 161. Is is decisive who caused the collision or who caused the damage.
§ 161 I MC provides that the “damage is relevant and decisive. It doesn’t matter that the “collision” itself was just caused by HG, when the damaged was caused by both HG and BL. 

It is a “both to blame” collision.

That means that the cargo owner can claim 50% from HG.

Question 2:
To answer the question if the cargo owner can claim the damages from HG, we have to examine now the provisions on chapter 13.

Between the cargo owner and BL is a contractual relationship.

It doesn’t matter if it is general cargo transport or charter party transport. In the first case there will § 275 MC be directly applicable. In the latter case there is a reference in § 347 and § 383.

The precondition for a claim under § 275 I is loss because of cargo damage. 

Both is given without doubt. Additionally there must be negligence of the carrier. Here comes the reverse burden of proof in.
Taking the results from question 1 was BL negligent because of the infringement of the Seaworthiness Act.

In the present case there was not only BL negligent but also HG caused the damage. Thus we have a case of “combined causes” pursuant § 275 III MC. This means that BL is also liable to the extent the loss is attributable to his neglect. If we take the results from question 1 it will be 50 %. It is up to BL to prove the neglect of HG to protect himself. The judges won’t be bound by the decision in relation HG to the cargo owner. BL has also no possibility to exclude himself from liability pursuant to § 276 I MC.

Even though the fire exception in § 276 I no. 2 MC applies because it was no personal neglect of the shipowner regarding the bad stowing and thus the fire, the shipowner is prevented to rely on it because of § 276 II. For § 276 I no 2 MC there is no identification between the carrier and the master. But the vessel was initially unseaworthy. The inflammable cargo made the voyage a greater risk than usual. The carrier is also responsible for it because the negligence of the master was negligence of a person “for whom the carrier is responsible”. He delegated the supervision of the loading.
BL will thus be liable for 50% of the loss.

Question 3
To have a claim for a salvage award there must have been a successful salvage operation.

A salvage operation is defined in § 441 a MC.

There must have been a ship or objects in danger. Danger means the risk of total loss or significant physical damage. Due to the fire was there danger to the ship and cargo. Cargo is a valuable object due to § 441 c MC.
Due to the “no cure no pay principle” in salvage, which is codified in § 445 I, is a successful salvage operation required. The salvage was only successful regarding the vessel.
Thus are the general preconditions for the reward given.

The particularity of the case is that there are two possible salvors, and the crew of BL (se for this question 4). § 448 MC states that it is possible to have more than one salvor. They have to share the award then.

But problematic is that HG could be deprived the reward because he made the salvage operation “necessary” pursuant § 450 III. He could be deprived wholly or partly.

The decision is somewhat decretionary [discretionary, editor’s note]. To deprive HG at least partly is reasonable because of his 50% responsibility. But on the other hand shouldn’t HG deprived totally because of the kind of unusal collision. The rationale behind the salvage rules is to provide a incentive to possible salvors.
Thus HG should get something. The fact of causing the accident could also be regarded in the assessment of the award.

Question no. 4.
The general preconditions for salvage are fulfilled regarding the crew: the [they, editor’s note] made a causal contribution to a successful salvage operation.

The problem is just if the crew is entitled to a reward because of § 450 I MC.

They are not entitled of the salvage operation was part of their service.
The question is: is the firefighting part of their service onboard. This point is quite discretionary as well.

It could be argued that the service obligation resulting from the contract ended where the salvage began like it was done in Norwegian jurisdiction. The risk ofr health and live is much higher than the usual service.

And also here should the reason for the salvage rules be taken in consideration: to provide an incentive to help and to risk own values. It is thus reasonable to give the crew a right to an award. The fact that they were crew can be taken into account when it comes to the assessment of the award.

Another argument is that even the owner could due to § 442 II MC salve his own vessel. And § 450 I is just an exemption from the main rule and the have to be interpreted restrictively.

The crew is entitled to claim part of the award.

Question 5
The starting point for the liability of the hull insurer is § 12-1 NMIP, presumed that NMIP is applicable. The assured has generally a right to claim costs for repairs actually done. The “pay to be paid” principle applies. The claim will though be subject to a deduction due to § 12-18 MC [NMIP, editor’s note].
Apart from this general precondition for BL right to claim repaircosts, it is problematic whether BL has lost his right for the repair costs related to the bad stowing.

The bad stowing is to be considered an infringement of safety regulations pursuant § 3-25 NMIP. The term safety regulation is defined in § 3-24 NMIP and must be interpreted quite broadly. Thus every safety regulation from a authority, no matter if international, national or local, is safety regulation in the sense of § 3-24 I. The Seaworthiness Act is contained by this definition without problems.

To determine the consequence of the infringement of a safety regulation we have to look in § 3-25. The assured is only liable for losses which are not caused by the infringement. But this is only applicable if the assured, i.e. the owner of BL, is responsible for the infringement. The owner told the master to stowe the cargo different. But the master didn’t obey. Thus the owner is only responsible if there is a case of identification between him and the owner [master, editor’s note].

The identification between the assured and his servants is mentioned in § 3-36 I. thus the owner will not be identified if the master committed the fault in “connection with his services as a seaman”. The last term can be interpreted that the stowing of cargo onboard is part of making the ship seaworthy and thus a part of the service as a seaman.
The owner will thus not be identified with the master. § 3-36 II is not applicable because the infringed regulation wasn’t laid down in the insurance contract but resulted of the seaworthiness Act. 

The owner can claim the repair costs.

Question 6
What insurance is liable for what kind of loss?

I will give an overview partly in notes.

1) HG can claim the damages to his own ship from his hull insurer, chapter 12 NMIP

2) If he had cargo on board which got damaged, he could claim this “collision liability” from his P&I insurer. The hull insurer is excepted from this kind of collision libility due to § 13-1 II d NMIP

3) The damages to the other ship (BL) will he get from his hull insurer as a collision liability, § 12-1 I NMIP. But the hull insurer has only to pay up to the sum insured § 14-18 II. Above this amount he will get protection from his P&I insurance but only if the sum insured was equal to the market value of the ship insured. P&I “kicks” in from the market value. To fill the gap, the hull interest insurance as a “excess liability insurance” will cover the liability due to § 14-1 NMIP. The liability of the owner of the cargo onboard BL will be covered equally as a part of the collision liability. The sum insured will just apply once.

4) If he lost freight due to time lost because of the repair work, the loss of freight insurance will cover it due to § 16-1 I.
No. 2

1. Explain the so called “near” clause in voyage charter parties
To provide a little overview over the significance of a “near” clause in a charterparty, I will start to explain the consequence of this clause. After this I will give examples for the situations where such a clause is used and compare these with the solutions in the Maritime Code.

The “near” clause is very common in charterparties and gives the owner/charter carrier a right to legally deviate from the port which is stated in the charterparty without having disadvantages. This right to call another port is mostly bound to the occurrence of extraordinary conditions which is stated which prevent the ship from calling on the agreed port. This could be a wrecked vessel which bloques [blocks, editor’s note] the entrance of a port and which is not expected to be removed on the near future.

Special variation of the “near” clause are for example “ice”-clause, “war”-clauses, “strike”-clauses and “force majeur”-clauses. All these clauses have the same intention. To allocate the risk of the unforeseeable incidents which prevent the charterowner from fulfilling his obligations from the c/p without is fault.

The use of the clause is important when it comes to the delivery of the ship as well as regarding the discharging port. It could also be used for the loading port when this differs from the delivering port. The consequence of this clause is that the owner fullfill his contractual duties.

In order to keep this answer brief will I compare only the new clause only to the solution of the maritime code regarding the discharge port.
The starting point in the MC is that freight is earned, when the cargo has “arrived” “in existence” at the named port of discharge. The owner bears the “freight risk”. That means that he won’t get paid id the freight doesn’t reach its destination.

If it is impossible for the owner to reach the port of discharge, § 340 II MC provide a right for the owner to call to another port in case of hindrances.

The difference to the use of the “near clause” is that he is in this case the shipowner is only entitled to the so called “distance” freight or “pro rata” freight pursuant to § 341 MC. He will suffer deductibles for the remaining distance and the extra costs incurred by the charterer. Under a near clause he is entitled to the whole freight without deductibles. 

Another way of allocate the freight risk to the advantage of the owner is to make the freight earned “no matter what” so that the freight is payable even if the ship or cargo don’t arrive at all.

No. 2. Question 2
The clause 4 fourth paragraph means that the buyer has to be satisfied with an “surface inspection”. This means that he is not entitled to open fixed steed plates of the hull etc.

If insufficiencies appear in these parts of the vessel he has to claim damages afterwards.

3. What is the difference between a jurisdiction clause and a choice of law clause?
In order to give an overview of these to [two, editor’s note] clauses, I will start with explaining the two clauses separately and subsequently come to their significance together and their interactions with regard to the Maritime Code.

a) jurisdiction clause

The jurisdiction clause regulates the place where a dispute is decided when it comes to legal proceedings.

The jurisdiction clause could be limited to just state the country, for example England. Usually it will also state the place within the country, e.g. London, England. This means that English courts in London are the ones which should be addressed when going to court. A special type of jurisdiction clause is the so called “arbitration clause”. This regulates also “who should decide over disputes arising”. Both clauses could be found in the same contract, when the dispute shall first heard by an arbitration court and in case of appeal go to a special court.

Jurisdiction clause have their limitation in national legislation, as well in Civil procedure Acts as in for example special codification like the Maritime Code, e.g. § 310 MC. Jurisdiction clauses could also be set aside if they seem unreasonable. This could be the case if a standard form is used with no regard to that clause, which would force two parties from the same country to dispute in another country where they have no relation to.

The jurisdiction clause is very important regarding the outcome of a dispute. Even though the contract form is the same, the interpretation could vary significantly. The best example is a contract interpreted by English or by Norwegian judges. The previous mentioned would stick with the wording much more. Their interpretation is ruled by the so called “four corner rule”, which say that the wording not the intention is the most important factor. Norwegian judges look more to the intention behind it and are more likely to “correct” the wording of a contract.
b) The choice of law on the other side regulates which country’s law is to apply, e.g. Norwegian law.

This will be decisive when it comes to “gapfilling 
