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I

The Act of 24 June 1994 No. 39 on Navigation (the Maritime Code)
 is hereby amended as follows:

Section 173 No. 2 shall read:

Section 173
Claims Exempted from Limitation 

The right to limitation of liability does not apply to

---

2)
claims arising from oil pollution damage of the type referred to in Sections 191 and 207 nor claims arising from damage that is covered by the rules contained in Chapter 11

---

A new Chapter 11 shall read:

Chapter 11: Liability for Damage caused by Dangerous Goods

Section 211. Strict Liability of the Ship’s Owner
Regardless of fault, the owner of a ship is liable for damage caused by the carriage by sea of dangerous goods as cargo in the ship and by the dangerous properties of the goods. Liability for damage caused by a series of events with the same origin shall rest on whomsoever was the owner of the ship at the time of the first event.

The liability to pay compensation includes:

a.
loss of human life or personal injury caused on board or outside the ship,

b.
loss of or damage to property outside the ship,

c.
loss or damage caused outside the ship through contamination of the environment. However, in addition to loss of profit, damage through impairment of the environment only comprises the costs of reasonable measures of reinstatement that have been or will be undertaken,

d.
expenses incurred in relation to reasonable measures undertaken by any person after an event, or series of events with the same origin, causing or entailing an immediate and significant risk of damage as referred to in letters a to c, the purpose of which is to prevent or limit such damage, as well as further loss or damage caused by such measures.

The rules of this Chapter do not apply to:

a.
pollution damage of the type referred to in Section 191, second paragraph,

b.
damage caused by radioactive materials as referred to in the Convention, Article 4, No. 3, letter b,

c.
claims for compensation pursuant to a contract for the carriage by sea of goods or passengers,

d.
compensation for work-related injury or Norwegian social security benefits and similar claims pursuant to the law of the realm or of a foreign state insofar as the provisions of Sections 211 to 226 are incompatible with the rules otherwise applicable to such claims.

If it is not reasonably possible to distinguish damage caused by dangerous goods and damage caused by other factors, the whole of the damage shall be deemed to have been caused by the dangerous goods. This does not apply to the extent that there is pollution damage of the type referred to in Section 191, letter a, or damage caused by radioactive materials as referred to in Article 4, No. 3, letter b of the Convention

Section 212. Definitions

In this Chapter the following words mean:

a.
dangerous goods: oil carried in bulk, liquid hazardous and noxious substances carried in bulk, hazardous and noxious substances and objects carried as packaged goods, liquefied gases, and solid bulk cargoes with a chemical hazard, together with the residues of such substances, provided that the goods are included within the scope of the provisions of the Convention Article 1, No. 5. The Ministry may determine by statutory instrument which substances are at any particular time covered by Article 1, No. 5.

b.
ship: any vessel afloat at sea.

c.
the owner of a ship: the person registered as owner in the Register of Ships, or, if the ship is not registered, the owner of the ship. If the ship is owned by a State, but operated by a company registered in that State as the ship’s operator, that company is nevertheless considered to be the owner of the ship.

d.
carriage by sea: the time from when the goods at loading enter the ship or any part of its equipment to when the goods at discharge are no longer in the ship or any part of its equipment. If the ship's equipment is not used for the loading or discharge, the period commences and ends when the goods are brought across the ship's rail.

e.
Convention: The International Convention of 3 May 1996 on Liability and Compensation for Damage in Connection with the Carriage by Sea of Hazardous and Noxious Substances.

f.
Convention State: state that is bound by the Convention.

Section 213. Exemptions from Liability

The owner is exempted from liability if the owner proves that the damage:

a)
was caused by an act of war or similar action during an armed conflict, civil war or insurrection, or by a natural phenomenon of an exceptional, inevitable and irresistible character,

b)
was wholly caused by an act or omission by a third party that was intended to cause damage, or

c)
was wholly caused by the negligence or other wrongful act of  a public authority in connection with the maintenance of lights or other navigational aids.

The owner is also exempted from liability if it is proved that the sender or the shipper omitted to provide information about the hazardous or noxious properties of the goods and this wholly or partially caused the damage or caused the owner not to procure insurance in accordance with Section 219. This only applies if neither the owner, nor any employee, nor any other person for whom the owner is responsible, knew or ought reasonably to have known about the hazardous or noxious properties of the goods. If the owner proves that the injured party deliberately or negligently contributed to the damage, the owner’s liability can be abated according to the general rules of damages.

Section 214. Channelling of Liability, etc.

Claims for compensation pursuant to Section 211 can only be made against the owner of a ship according to the provisions of this Chapter.

Claims for compensation for damage covered by Section 211 cannot be brought against:

a)
a member of the crew or any employee or others for whom the owner is responsible,

b)
the pilot or any other person performing services for the ship,

c)
the "reder" or manager if they are not the owners of the ship, nor any charterer, sender, shipper, owner or receiver of the cargo,

d)
anyone engaged in salvage operations at the instance of the ship or on the instructions of a public authority,

e)
anyone taking such measures as are referred to in Section 211, second paragraph, letter d, or

f)
any employee or other person for whom a person referred to in letters c, d and e is responsible, unless that person himself caused the damage either deliberately or through gross negligence and with  knowledge that such damage would probably result.

Compensation can nevertheless be claimed from a sender, shipper or owner of the goods who has omitted to provide information about the hazardous or noxious properties of the goods when this results in the owner of the ship being exempted from liability for the damage pursuant to Section 213 second paragraph.

The right of recourse in respect pollution damage cannot be invoked against anyone covered by the provisions of this Section, second paragraph, letters a, b, d, e or f unless that person caused the damage deliberately or through gross negligence and with knowledge that such damage would probably result. Otherwise, the ordinary legal principles in respect of the right of recourse shall apply.

Section 215. Limitation of Liability

The liability of the owner pursuant to Section 211 is limited to 10 million SDR for a ship of which the tonnage does not exceed 2,000 tons. For ships of greater tonnage, the liability amount shall be increased by

a.
1,500 SDR for every ton from 2,001 to 50,000 tons, and

b.
360 SDR for every ton in excess of 50,000 tons. provided that the total liability amount shall not in any event  exceed 100 million SDR.

The limitation applies to all liability pursuant to Section 211 that arises in relation to the same event or series of events with the same origin. For legal costs and interest on arrears in respect of the compensation amounts that after distribution of the limitation amount shall be paid to the claimants, the owner is liable without limitation.

The right to limit liability does not apply if it is proved that the owner caused the damage deliberately or through gross negligence and with knowledge that such damage would probably result.

SDR means the unit referred to in Section 505. The tonnage of the ship means its gross tonnage calculated according to the rules for the measurement of tonnage in Annex I to the International Convention on Tonnage Measurement of Ships, 1969.

Section 216. Where Several Owners are Liable

If damage has been caused by an event involving two or more ships each carrying dangerous goods, each owner is liable pursuant to the provisions of Sections 211 to 213. The owners are jointly and severally liable for damage that cannot reasonably be attributed to any one of the ships.

Each owner is entitled to limit his liability pursuant to Section 215. In respect of the right of recourse between owners, the ordinary legal principles shall apply.

Section 217. Limitation Fund and Limitation Proceedings

An owner wishing to limit his liability in accordance with Section 215 must constitute a limitation fund at the Court where an action for damages pursuant to Section 211 has been or may be brought. When the fund has been constituted, the owner or an injured party can bring a limitation action to determine liability and bring about the distribution of the liability amount.

The fund shall be distributed among all claimants with claims arising out of the same event or series of events with the same origin in proportion to their established claims. In the distribution of the fund, claims relating to loss of human life and personal injury shall have priority. Such right of priority does not apply in respect of the portion of the aggregate of such claims that exceeds two-thirds of the total amount of the fund. The third and fourth paragraphs of Section 176 shall apply correspondingly.

Claims relating to reasonable expenses incurred in relation to measures voluntarily undertaken by the owner after an event in order to prevent or limit damage caused by dangerous goods shall rank equally with other claims when the fund is distributed.

More detailed provisions concerning limitation funds and limitation proceedings are contained in Chapter 12.

If an owner has constituted a limitation fund in accordance with the Convention in a foreign Convention State, this shall have the same effect with regard to the owner’s right to limit liability as the constitution of a fund at a Norwegian Court.

Section 218.
Lifting of Arrest, etc.

Where an owner is entitled to limit liability and has constituted a fund according to Section 217, claims that can be made against the fund cannot be made against ships or other assets belonging to the owner. If a ship or other assets belonging to the owner have been arrested in respect of such a claim, or if the owner has posted security to avoid arrest, the arrest shall be lifted or the security released.

The provisions of the first paragraph shall apply correspondingly if the owner has constituted a limitation fund in accordance with the Convention in a foreign Convention State, provided the claimant has access to the Court or other authority which administers the fund and the fund is actually available to the claimant.

Section 219. Obligation to Insure, Certificate

The owner of a Norwegian ship shall be obliged to maintain approved insurance or other financial security in respect of the liability referred to in Section 211 up to the limits established in Section 215.
 A certificate shall be issued attesting that such insurance or financial security is in force, except in the case of ships of less than 500 tons that do not carry dangerous goods as cargo. Without a valid certificate, the ship must not sail under the Norwegian flag, unless the Ministry decides otherwise.

The provisions of the first and second sentences of the first paragraph apply correspondingly to foreign ships calling at or sailing from ports or other loading or discharging locations in Norway or on the Norwegian sector of the continental shelf.

The provisions of the first and second paragraphs also apply to ships owned by the Norwegian State or by another State. However, in place of a certificate relating to insurance or financial security, such ships may carry a certificate issued by a competent authority of the State confirming that the ship is owned by the State and that liability is covered up to the limitation amount. The first sentence does not apply to ships referred to in Section 227, second paragraph.

The Ministry may establish more detailed regulations relating to insurance and the provision of financial security, including the conditions required for the approval of such insurance or financial security, and to the certificates and their form, contents, issuance and validity.

Section 220.
Sanctions for Failure to Observe Insurance Obligations, etc.

If a ship does not have the mandatory insurance or other financial security or the required certificate, cf. Section 219, the Norwegian Authorities can deny the ship entry to or departure from a port or other loading or discharging location in Norway or on the Norwegian sector of the continental shelf, or require it to be discharged or moved. The King determines which Norwegian Authorities are empowered to make the aforementioned decisions.

Section 221. Claims against the Insurer, etc.

Claims for compensation pursuant to Section 211 can be brought directly against whomsoever insured or provided financial security in respect of the owner’s liability (the insurer). The insurer can invoke limitation of liability pursuant to Section 215 even though the owner is not entitled to such limitation. The insurer can also invoke the same grounds for exemption from liability as could have been invoked by the owner. However, as against the claimants, the insurer shall not be entitled to invoke any defences that the insurer may invoke against the owner, apart from the defence that the damage was caused by the owner’s own wilful misconduct.

The insurer may constitute a limitation fund pursuant to Section 217 with the same effect as if it had been constituted by the owner. Such a fund may be constituted even where the owner is not entitled to limit liability, but such case its constitution does not limit the liability for the claims of the creditors against the owner.

Section 222. The International Compensation Fund (1996)

In addition to the damages an injured party can obtain pursuant to Sections 211 to 218 and Section 221, the injured party is entitled to damages from The International Compensation Fund pursuant to the provisions of Chapter III of the Convention. Chapter III of the Convention has statutory force.

The first and third paragraphs of Section 214 and Section 221 shall apply correspondingly to recourse actions initiated by the Fund. Otherwise in respect of the right of recourse, the ordinary legal principles shall apply.

Section 223. Contributions to the International Compensation Fund

Whosoever in Norwegian territory in the course of the calendar year receives such quantities of dangerous goods carried by sea as cargo that an obligation to pay contributions arises, shall pay such contributions to the International Compensation Fund as the bodies of the Fund determine in accordance with Articles 17 to 20 of the Convention and post such security
 for the contributions as may be required. The Ministry may issue further regulations concerning the types and quantities of dangerous goods that give rise to a liability to pay such contributions and on the calculation and payment of such contributions.

For these purposes, a person who in a port or place of discharge in Norway physically receives goods giving rise to the obligation to pay contributions shall be regarded as the receiver. If the person who physically receives the goods does so on behalf of another person who is subject to the jurisdiction of a Convention State, the principal shall be regarded as the receiver if notification of the identity of the principal is given to the  International Compensation Fund. The Ministry shall determine whether a person who shares a close community of interest with another receiver in this country shall be liable for contributions pursuant to Article 16, paragraph 5 of the Convention.

Goods in transit that are, wholly or in part, transferred directly or through a port or terminal, from one ship to another in the course of carriage by sea from the original port or terminal of loading to the port or terminal of final destination shall not be regarded as goods giving rise to a liability to pay contributions for these purposes. The transferred goods shall be regarded as received at the place of destination.

Whosoever in Norwegian territory receives dangerous goods giving rise to a liability to pay contributions shall supply information as to the quantity received pursuant to regulations laid down by the Ministry.
 The Ministry may also establish more detailed rules concerning the duty to disclose information concerning agency and community of interest as referred to in the second paragraph.

Section 224. Competence of the Norwegian Courts

Actions against the owner of a ship or his insurer concerning liability pursuant to Sections 211 to 217 and Section 221 should be brought before a Norwegian Court if the damage  occurred within this country or within the Norwegian Economic Zone of Norway or if steps were taken to prevent or limit damage within this country or within the Economic Zone.

Actions concerning the liability of the owner or the insurer pursuant to Sections 211 to 217 and Section 221 for damage that has arisen exclusively outside this country and the territory of another State,  that neither comprises pollution damage nor costs incurred through the taking of measures to prevent or limit pollution damage, can be brought in this country only if the ship is registered in this country, or the owner has his domicile or principal place of business here, or a limitation fund has been constituted at a Norwegian Court.

A Court that is competent pursuant to the first or the second paragraph can adjudicate on all claims concerning the same event or series of events with the same origin. This also applies to claims relating to damage that has occurred outside this country.

Limitation actions, including actions concerning the distribution of a limitation fund, can only be brought in this country when the fund has been constituted at a Norwegian Court. A limitation action shall be brought at the Court where the limitation fund has been constituted.

Section 225.
Actions, etc. Concerning the International Compensation Fund

Claims against the International Compensation Fund for damages pursuant to Section 222 can only be brought before a Norwegian Court in accordance with the provisions of Section 224, first and second paragraphs, and only if no action against the owner of the ship or his insurer in respect of the same damage has previously been brought in another Convention State.

If an action pursuant to  Section 224, first or second paragraphs, has been brought against the owner of a ship or his insurer, an action against the International Compensation Fund in respect of the same damage must brought before the same Court. Moreover, an action can only be brought against the Fund at a Court where an action pursuant to Section 224, first or second paragraphs, could have been brought. A corresponding rule applies to actions against the Fund in cases where it has not been ascertained which ship carried the dangerous goods that caused the damage.

The International Compensation Fund can intervene as a party in any case against the owner of the ship or his insurer concerning damages pursuant to the present Chapter and, in the event of such intervention, will be bound by the judgment of the Court.

Where an action has been brought against the owner or his insurer, either of the parties in the case can notify the International Compensation Fund of the case by letter. The Court shall arrange for the letter to be sent by registered mail to the Director of the Fund. If the Fund has received sufficient notice to enable it effectively to safeguard its interests, it shall be bound by the final judgment in the case.

The International Compensation Fund can commence legal proceedings in this country in relation to claims for contributions arising pursuant to the Convention.

Section 226. Recognition and Enforcement of Foreign Judgments

A final judgment against the owner of a ship or his  insurer has binding effect in this country and can be enforced once it becomes formally enforceable, provided the judgment was pronounced in a Convention State by a Court competent to decide the case pursuant to Article 38 of the Convention.

The same applies in respect of judgments against the International Compensation Fund pronounced in a Convention State or in a State where the Fund has its seat,
 provided the Court is competent pursuant to Article 39 of the Convention.

Section 227. Scope of Application

The provisions of this Chapter apply to:

a.
liability for damage caused by dangerous goods carried as cargo in a ship and caused in this country or within the territory of another Convention State,

b.
liability for pollution damage caused by dangerous goods carried as cargo in a ship and caused in the Economic Zone of Norway or in the Economic Zone of another Convention State, or, in respect of a State that has not established such Zone, in the area referred to in Section 206 second paragraph

c.
liability for damage other than pollution damage caused by dangerous goods where such damage has exclusively been caused outside this country and the territory of another State provided that the damage has been caused by goods carried as cargo in a ship registered in this country or another Convention State or, if the ship is not registered, in a ship that is entitled to fly the flag of a Convention State

d.
expenditure on measures taken to prevent or limit such damage as referred to in letters a) to c), regardless of where the measures were taken.

The provisions of this Chapter do not apply to warships or other ships owned or operated by a State which, at the time the damage is caused, are being exclusively employed for State and non-commercial purposes. Nevertheless, Sections 211 to 215 apply when damage has been caused in this country or in the Norwegian Economic Zone or measures to prevent or limit such damage have been instigated. In no case shall the limitation amount applicable to a vessel pursuant to Section 215 be calculated according to a tonnage that is less than 5,000 tons.

Section 228. Transitional Provisions

The provisions of this Chapter only apply to events that occur after the time that the provisions enter into force.

Section 231 the first paragraph shall read:

The provisions of this Chapter apply to limitation funds constituted pursuant to Section 177 cf. Section 186, first paragraph (global funds), Section 195 (oil damage funds pursuant to the 1992 Liability Convention), Section 217 (limitation funds pursuant to the International Convention of 3 May 1996 on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea) and subsequent limitation actions. Funds constituted pursuant to Sections 207 shall also be regarded as global funds.

Section 232 a new fourth paragraph shall read:

A limitation fund established pursuant to the International Convention of 3 May 1996 on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea shall equal the amount of liability pursuant to Section 215.

Section 240 first [and second] sentence shall read:

Limitation proceedings are instituted by a writ of summons to the Court at which the fund is constituted. Proceedings may be instituted by a person referred to in Section 177, third paragraph, first sentence, cf. Section 186, first paragraph, Section 195, first paragraph, second sentence or Section 217, first paragraph, second sentence.

Section 244 first paragraph shall read:

When all the disputes have been decided, the Court shall pronounce judgment and distribute the fund pursuant to the provisions of Section 176, cf. Section 185, Section 195 or Section 217. The distribution shall be made on the basis of the nominal value of each claim with the addition of interest on arrears pursuant to the general rules of law.

A new Section 503 a shall read:

Section 503 a. Statutory Limitation according to Chapter 11

Claims for damages pursuant to Sections 211 to 217 and Section 221 are time-barred unless action is brought within three years from the date on which the claimant knew or ought reasonably to have known of the damage and the identity of the owner of the ship.

Claims for damages from the International Compensation Fund pursuant to Section 222 are time-barred if proceedings have not been commenced or a procedural notice pursuant to Section 225, fourth paragraph has not been sent to the Fund within three years of the date on which the claimant knew or ought reasonably to have known about the damage.

Claims for damages referred to in the first and second paragraphs shall in any event be time-barred if proceedings have not been commenced  within 10 years of the day of the event that caused the damage.. If the damage was caused by a series of events with the same origin, the period shall run from the date of the last of these events.

Section 505 shall read:

Section 505. Definition of SDR

For the purposes of the present Code, SDR means the special drawing rights established by the International Monetary Fund. These shall be translated into Norwegian currency according to the value of the "krone" expressed in SDR on the day when payment is made or a limitation fund is constituted pursuant to Chapters 9, 10 or 11.

II

This Act enters into force from a time determined by the King. The King can decide that different provisions shall enter into force at different times.

� 	See the full context at http://folk.uio.no/erikro/WWW/NMC.pdf.


� 	The purpose of this amendment is to exempt HNS damage from LLMC limitation.


� 	This provision makes the duty to carry an insurance certificate quite general; so that one does not have to prove that there is HNS on board when the ship is inspected.


� 	Security of course makes enforcement easier! No security - no discharge.


� 	These statutory instruments may include a duty to submit information even if the threshold has not been reached. It is envisaged that the reporting system will be based on self-reporting controlled ia by ships' reports on HNS cargoes on board.


� 	This duty of disclosure may be a useful addition to the duties of the Convention.


� 	By this jurisdictional provision, the Fund is given an opportunity to enforce its claims. 


� 	This extra-jurisdictional basis has been added for the unlikely event that the Fund has its seat in a State that is not the State Party to the HNS Convention.


� 	These are additional, national rules outside the scope of the Convention.


� 	This clarification of the rules of interest was added in the implementation process.


� 	In this way, the reporting system can start working before the Convention is in force internationally.





