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NOTE

Commentary on EU Commission initiated study by Gomez-Acebo & Pombo (G-A.P.) on a single transport document and a liability regime for multimodal transports

The Spanish law firm Gomez-Acebo & Pombo (G-A.P.) has, based on a mandate from the Commission, made a legal study of multimodal transport documents and multimodal liability. The study reports on the present legal situation, on the outcome of a stakeholder consultation, and the study sets forth a proposed policy option. We have the following comments on the Study.
I.  Comment on the proposed European solution of the Study
The Study concludes as to the Rotterdam Rules (RR) that "An endorsement of the UNCITRAL Proposal and parallel European Convention for non-sea plus (sic) multimodal transport would legally be feasible but politically unviable" (s. 187). The Study therefore recommends the following policy option:

For internal EU multimodal transport with or without a maritime leg a European Convention should be adopted after the Rotterdam Rules (RR) have been adopted by those Member States which want to adopt the RR. The European Convention should be based on a modified mandatory uniform liability regime. The modification only concerns the liability limits. The parties to the MT contract will be allowed to choose ("assign") the limits of their contract to the limits of any of the modes applied in the multimodal transport. In the absence of an assignment the limits of "one main transport mode" will apply, and it is proposed that the longest mode should be considered the main mode. If the parties cannot agree on what is the main mode, a fixed limit of 17 SDR per kilo will apply. The liability rules are to be based on a fault based regime (Summary p. 188).

Ideally, the regime should in the opinion of the Study also apply to inbound and outbound
EU transports, but for "legal technicalities - reasons" (p.190) it is not considered practically possible to ensure the applicability of the new regime to European inbound and outbound multimodal transport in the short term. This is because the regime will formally be shaped as a Convention between the EU Member States (see below), which in accordance with Article 30 of the 1969 Vienna Convention on the Law of Treaties will take precedence over previous international conventions entered into by the EU Member States , e.g. the RR (assuming they enter into force with one or more European countries as contracting parties). A European Convention could, however, not ensure application of its regime to multimodal transport originating or ending outside of the EU.  
II)  Proposal of Study is not acceptable

Legally and politically the proposal of G-A.P. is not acceptable:
· Legally it is a fundamental point of view in the study, that by adopting a European Convention after (some/all) Member States have adopted the RR, Article 30 of the Vienna Convention makes it legally possible in multimodal trade within Europe with or without an international European maritime leg to apply the European Convention in preference to (some of) the provisions of the RR. This seems to be a very strange interpretation of the Vienna Convention. By ratifying the RR a European country undertakes to apply the rules of the RR to inter alia multimodal traffic with an international maritime leg  to or from its territory, and the conventional status of the country in the other end of the trade is irrelevant. By subsequently entering into a divergent European convention on multimodal transport a European RR-State may deviate from the RR in relation to other States parties both to the RR and to the subsequent divergent convention but only to the extend such deviation does not affect the position of contracting parties to the RR not being parties to the divergent convention. As the European RR-State has  promised to apply the rules of the RR vis a vis other RR-States in all traffic covered by the RR between it and any other country, it cannot deny a carrier from a RR-State not being a party to the European convention the application of the RR.
· Whether or not the proposal of the Study is acceptable legally, it is politically not acceptable, because it creates regionalism and hinders international uniformity, where such uniformity is the only way forward. The proposal would create serious inequities and certainly not facilitate trade and free competition. Carriers, shippers, insurers etc. would every time goods are shipped, have to consider the liability regime to be applied which could differ considerably not only from trade to trade but also within each trade, they would have to consider the documentary requirements to be fulfilled which may also differ considerably, and they would have to consider the differing times for suit, the differing rules on jurisdiction, the differing rules on delivery of cargo etc. 
It is suggested in the Study that the proposal may be a stepping stone or even a tramopoline for a wider universal regulation. The likelihood of non-EU States like the US, China, India and Japan being prepared within the next 10-20 years to enter into discussions with the EU about international application of the European convention on an international basis where the RR is in force is negligible. It seems to us somewhat surprising that it is not yet well understood in Europe that the CMR or rules modelled upon the CMR are simply not adequate for a regulation of multimodal traffic and they are certainly not acceptable outside Europe. When estimating the merit of the trampoline idea it is to be noted that the Study  (p182-183) expects the US to sign and ratify the RR.     

II.  Comments on the Study

1.  Comments on Outline of the existing situation - Chapter 3
Chapter 3 of the study  reviews the various unimodal and multimodal conventions or rules and  the various initiatives to harmonize transport documents and liability for multimodal transport. The chapter describes the uniform and the network multimodal liability systems and the solutions in this respect in the Netherlands and in Germany. Furthermore the RR, the ISIC proposal and the BP2S proposal are reviewed.

The study concludes that there is “a patent lack of uniform transport documents and liability rules throughout the different freight transport modes in EU" (p. 94).The focus of the study is on the lack of uniformity in the EU. In a few cases it is mentioned that the ideal solution would be an global convention and it is mentioned at several places that this is the clear wish of a majority of the respondents to the Questionnaire. However, it is nowhere re​cognized by G-A.P. in their Study that only a global solution is acceptable and that regionalism must be avoided – and quite naturally so, because the Study concludes by recommending a – temporary – European regional solution. Such a solution is considered unavoidable (p. 192).
The study is clearly very critical towards the RR, in particular by pointing out that in case of non-localized damage or where no mandatory international regime applies, the maritime liability rules apply to the entire multimodal transport even if the sea leg is negligible and the transport is mainly carried out by land/air transport. It is also mentioned that the RR have been subject to criticism, because they make it difficult to assess liability in advance, and because the rules do not channel liability to a single operator responsible throughout the multimodal transport chain. This criticism is very much based on misunderstandings of the text:

· In cases where a negligible sea leg is involved, Article 82 of the Convention preserves application of the CMR rules for all the piggy-back types of transports. Exceptions have also been made in Article 82 as far as other uni​modal rules are concerned.
· The network liability system will very often lead to application of a unimodal convention instead of the RR. 
· Importantly, the liability limits of the RR will in practice often lead to higher level of compensation compared to the various unimodal rules like the CMR etc. because of the combined kilo/package limitation system which is unknown in the non-maritime  unimodal conventions. 
· The criticism that the Convention does not channel liability to a single operator is difficult to understand. The Convention  makes the contracting carrier liable for the whole operation and in addition a performing maritime carrier can be held liable. The RR thereby improves the possibility of cargo claimants to pursue their claims.

·  The Convention is admittedly quite extensive comprising many articles. It is so, because it covers many more items compared to the present unimodal conventions.
·  It is highly questionable whether it is more difficult under the new Convention to assess liability in advance compared to the old conventions. The crucial provision is Article 17 of RR which sets forth in a reasonably clear way a step by step procedure whereby it can be determined whether the carrier is or is not liable in each specific case. Compared to the abstract and difficult to handle provisions of the Hamburg Rules art. 17 gives a better guidance for claimants, carriers, insurers and courts in determining whether or not the carrier is or is not liable in the individual cases. 
2.  Analysis of the data collected - Chapter 7
We do have a number of reservations as to the way the study has been conducted:

- To a large extend majority and minority positions of the stakeholders have been set forth, and quite disparate positions have been given. In the counting each stakeholder has been given one vote each irrespective of the economic size and importance of the various stakeholders. Therefore the counting must be read with some reservation.
- A number of questions in the Questionnaire were difficult to respond to because undefined or ambiguous concepts were used. In the analysis of the responses it is mentioned, that there are inconsistencies. Such inconsistencies may very well be due to some unclear  questions. Therefore also the responses to a number of questions must be read with some reservation.
We have not seen the individual responses and shall not comment upon the quite extensive report and summary  thereof in the Study.  However, the responses to one question (No. 37) are crucial to the whole exercise:  the counting shows that a overwhelming majority  - 50 out of 58 - supports a harmonization of liability for multimodal transport and that 33 out of the 50 stakeholders considered that uniformity should be reached at a global level. Bearing in main  the reservation just referred to as to counting it is noteworthy that the 33 votes in favour of international regulation represent very significant interest groups in Europe, including carriers, freight forwarders, banks, insurers, railways etc. Compare that only 17 stakeholders support some sort of European regulation. The analysis of the responses is quite unambiguous: “The vast majority of stakeholders are in favour of global uniformity. Their longing for harmonisation at a global level is often the very reason why they oppose any harmonisation at a European or otherwise regional level”(p…).
3.  Analysis of policy options and proposed policy option. – Chapter 7 and 8 
The Questionnaire listed 5 possible policy options which either proposed retention of the present situation or creating some sort of regional EU regulation. The option to seek a global solution was not listed in the Questionnaire. By this omission the respondents in favour of a global solution and against regionalism were not given an opportunity to express support for the option they preferred. Nevertheless the Study fully recognizes inter alia by “interpreting “ the responses and taking into account the responses to question No. 37 that a majority is in favour of a global solution and consider that a European regime will only add a new layer of complexity  to the present regimes. It is surprising that the study in view of the majority position of the stakeholders does not  recommend a global solution, but instead proposes a regional multimodal regime for internal European multimodal transport. One would have expected that very good reasons were given for such a dramatic disregard of a majority view. The reasons given are that the RR are not considered acceptable to the CMR-oriented States (see above p 4). The reasons are to a considerable extent based upon a misunderstanding of the text of the RR or of the effect of the RR.
The trampoline-approach recommended in the Study is doomed to fail. This idea is entirely illusory. With all due respect for G-A.P. the likelihood of non-EU States, like the US, China, India or Japan just to mention a few joining such a regime, is negligible. If the proposal of the Study is followed a chaotic situation will arise: Some MS may ratify the RR and may then not be able to join a subsequent European convention or they may be asked to denounce the RR, a request which they may be strongly opposed to follow. It follows that a chaotic legal situation for multimodal transports in Europe will arise. 

We strongly disagree with the conclusions of the Study (p.187), that the RR and a parallel European convention for non-sea multimodal transport is not viable, but it seems to us quite reasonable and logic – as the Study has done - to make an analysis of the acceptability of the RR in view of the overall conclusion that a clear majority favour global regulation. However, what follows ( p. 187-188)  - the proposal to create a regional European solution -  completely disregards the broadly agreed objective of finding a global solution. The regional solution is called temporary but in reality  European countries may be stuck with such a solution for  many years. This is so because non-European countries are not going to accept a European solution, in particular not when they have just recently after 7 years of hard negotiations agreed on another multimodal convention. The trampoline idea is plainly unrealistic.
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4. Conclusion 
The Study fails markedly on the following:
· It fails to follow the very clear recommendation of a majority of the respondents to seek a global solution and in stead recommends a regional – temporary – European solution. The reasons given for not pursuing a global solution are not convincing.
· It fails to recognize that the trampoline idea is entirely unrealistic.
· It should  have considered the possibilities of finding a global solution in depth including a thorough analysis of a solution consisting of the RR plus a possible parallel European regulation of the non-maritime multimodal European internal transports. The analysis on these important points is thin.
· It should have considered the numerous legal conflicts, uncertainties and difficulties which will follow from Europe adopting its own internal multimodal regime and the rest of the world or at least a large part of it (and possibly a number of European countries as well) adopting the RR.
We are confident that a careful analysis of the RR and of the possible ways forward will show that the RR is the only possible international solution and that the RR will also serve the multimodal transport interests of Europe and considerably facilitate European trade and the further development of European multimodal transports.
.
R:\BC\n-commentary - single transport document.doc
