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Comments by Sweden on liability for incidents caused by terrorism and related insurance matters

Dear Erik

Further to your call for comments on your letter of 14 May 2005 and the outcomes of the discussions at LEG 90 earlier this spring, I would like to submit a few comments on behalf of Sweden. Please note, that we have not been able to consult properly neither within the Government offices nor with external stakeholders, a fact due to which the remarks are of a somewhat preliminary nature.

It is fair to say that we have followed the discussion on carrier liability for incidents caused by terrorism and related insurance matters for the last couple of months with growing concern. In spite of your sterling work on these matters and although delegations agreed to a draft IMO Assembly resolution on insurance matters at LEG 90, there seems to be no end to the problems that several stakeholders identify and matters are getting, or are being made, more and more complicated. 

Liability of the operator

As far as liability of the carrier for incidents caused by terrorist attacks is concerned, states have made it quite clear at and after the diplomatic conference in 2002 that the carrier should be held liable where the incident was not wholly caused by a third party with intent to cause the incident. 

Unlike the ICS, Sweden is not prepared to conclude, based on the examples given in ICS’s submission of 9 June, that there has been a change in policy, or even that this is an emerging trend, of states towards a more lenient view on liability of the performing party (or the equivalent) for damage caused by terrorist attacks (cf. penultimate paragraph on page 2 of the ICS submission). The references furnished to support this view consist inter alia of a draft UNCITRAL-instrument on carriage of goods. It is important to note that this is a draft. Furthermore, it deals with a different field of transport than the Athens Convention, and the parties involved in the carriage of goods are – in the vast majority of cases – commercial players, whilst under the Athens Convention the potential victim is the passenger, an individual. Finally the two instruments deals, mainly, with different heads of damage, damage to property and to persons, respectively.

In addition to this, one could also point to the fact that there are a number of recent instruments where liability for damage caused by terrorist attacks is conferred on the person generally liable under the instrument, e.g. the 2004 Protocol to the Paris Convention on nuclear third party liability, and where such liability shall be covered by insurance, see, in addition to the said Convention, Regulation (EC) No 785/2004 of the European Parliament and of the Council on insurance requirements for air carriers and aircraft operators.

A carrier’s liability for damage caused by terrorist attacks, or the like, is no innovation created by the 2002 Athens Convention. A carrier is liable for damage caused by such events already under the present regime. The liability is fault based, but most terrorist attacks would be incidents of a nature where the fault of the carrier would be presumed, i.e. fault based liability with a reversed burden of proof. And arguably the difference between presumed fault and strict liability is not that significant, in particular when the strict liability is modified as under the 2002 Athens Convention as far as acts committed by a third party are concerned. This is a fact that sometimes seems to be forgotten.

The problem cannot be that strict liability as such is imposed on carriers, but rather that there is a requirement for insurance where there currently may be difficulties in obtaining insurance cover for a certain type of risk. 

The latter problem has been acknowledged by states through the draft resolution adopted by the IMO Legal Committee at its 90th session for submission to the IMO Assembly.

Reservation clause

Turning to the resolution and the ensuing discussion on a reservation clause it should come as no surprise that Sweden is not supportive of the clause set out in prof. Lowe’s written opinion. We are therefore in favour of a reservation clause along the lines you have suggested. However, there are a few concerns in this regard.

The exceptions and limitations accepted on the basis of the reservation clause must be very restrictive. Each exception weakens the protection of passengers and are as such not acceptable in principle. However, as difficulties to obtain full insurance cover are prevailing, it seems to be necessary to accept certain exceptions as long as these shortcomings of the insurance market reasonably can be said to exist.

Any exception must be kept under constant review and the developments of the market monitored carefully so that the insurance requirements under the 2002 Athens Convention can be met at the earliest possible opportunity. 

As for the concept of terrorism, we are in principle not too happy to have to yield to the definitions provided by the insurance market. Nevertheless an insurer cannot be forced to cover a particular risk so there seems to be very little room for states to have an influence on this matter. We can only hope that caution is exercised on part of the insurers so that not in effect any intentional act to cause an incident by a third party is excluded from cover. In this regard, states will have to rely on carriers to strive for limited exceptions. 

It follows from article 4 bis 2 of the convention that a State Party can refuse to issue a certificate if it considers that the insurance does not meet with the provisions of the convention. When assessing a particular insurance in this context, it is paramount that the State Party takes into account guidelines, advice and recommendations of the Legal Committee and facts provided by the carrier.

The international dialogue and international cooperation inherent in the role which the Legal Committee will play according to the draft resolution and the reservation clause is certainly very important also in connection with article 4 bis 9 on mutual recognition of certificates. A rather subtle situation would occur where the State Party in which the ship is registered accepts an insurance policy containing certain exceptions and limitations and thus issues a certificate, but another State Party (a port state) does not, for ships entered in its own register, accept insurance policies with those exceptions and limitations. It is submitted that the port state would have to recognise the certificate by virtue of article 4 bis 9 and thus not be able to invoke measures under article 4 bis 13. By submitting information to the IMO and keeping each other abreast of the developments in the insurance market, States Parties should be able to avoid situations of that kind.

One should bear in mind that any guidance of the Legal Committee on exceptions and limitations will be a product of the information and knowledge available at that time. It cannot be ruled out that a State Party will have to deal with a new exception for which there might be no guidance. It is assumed that there will not be any simplified procedure for seeking advice from the Legal Committee in such a situation, but perhaps this is a matter that the Correspondence Group could elaborate somewhat on. 

Turning then to your draft reservation clause, we would like to consult more internally before we take a final stance. Preliminary however, the draft seems to provide a workable solution. We have some doubts though about the necessity of the words appearing in italics since they seem only to state the obvious. We assume that it is the provision on direct action in article 4 bis 10 that is the cause for the text. We fail to see though, that a claim could be made against an insurer, let alone compensation be awarded through a court action against the insurer, with respect to a risk not covered by the insurance policy. It is evident that the shipping and insurance industry, respectively, doubts that the State Parties would implement a reservation clause faithfully and in a uniform manner. Any such doubt is however in our view hardly justified. It is incontestably so that there are no guarantees that a reservation clause, no more than a convention or any other international instrument, will be implemented or applied uniformly by the States concerned. As far as the 2002 Athens Convention and the proposed reservation clause are concerned, the continued discussions in the IMO Legal Committee, the role it will play under the draft IMO Assembly resolution, and the forum for exchange of views and information provided by this correspondence group will provide important help in order to achieve a favourable result in this regard.

Finally, Erik, Sweden encourages states as well as organisations to continue, or commence, as the case may be, work on the implementation of the 2002 Athens Convention on the basis of the text adopted by the diplomatic conference, as modified by the reservation clause currently under discussion (and which hopefully will be acceptable to States and other stakeholders without much further debate). We also hope that the European Commission soon will launch a proposal for a Regulation on the conclusion of the 2002 Athens Convention and its implementation in the European Community and its Member States.

Best regards,

Thomas Johansson
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