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PROVISION OF FINANCIAL SECURITY

(ii) Follow-up on resolutions adopted by the International Conference on the 

Revision of the Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 1974

New possibilities
Submitted by Norway

1
After the deadline for submission of papers to the 91st session of the Legal Committee, significant new possibilities have emerged. It is now fair to say that a compromise can rely on the following elements:
· The non-war Athens cover (with BioChem exemptions, etc as envisaged in the LEG documents) are likely to be offered by the P&I Clubs for currently entered vessels if - but only if - the terrorism insurance issues can be resolved in a way the clubs/shipowners find satisfactory.

· One key element of a satisfactory solution of the terrorism insurance issues - seen from the shipowners'/mortgagees' point of view - would probably be to avoid liability that is not insurable. This problem can be overcome by ensuring that the 1996 LLMC limit (SDR 175,000 multiplied by the number of passengers) applies to terrorism-related liabilities pursuant to Article 19 of the Athens Convention
. Insurance would then be available.

· The insurance referred to in the previous paragraph is subject to policy defences (e.g., that the premium has not been paid) and has no provisions for direct action. A CLC-type insurance for the additional protection of passengers (direct action and few policy defences) would therefore be advantageous. A well-reputed London broker (Nicholas Taylor of Marsh) has now informed that such insurance is available and can be organized up to USD 500 mill. per ship per incident, subject to such exemptions as envisaged in the LEG 91/4/1. (The limit envisaged in there was USD 400 mill.) These insurers would have recourse to the insurers referred to in the previous paragraph in so far that insurance covers.
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On this basis, the Insurance Certificate could be issued on the basis of an undertaking from P&I in respect of non-war risks, and an undertaking from the Marsh scheme or a competitor for war risks. One would still need the reservation clause, as neither of these undertakings would fully comply with the Convention.
3
There is not reason to believe that the war cover envisaged here would be of less quality, less sustainable or be less efficient in handling claims than in maritime insurance generally. However, if the cover is not sustainable one can always amend the Guidelines. And if these insurers cannot pay - despite that there is no reason to believe that would be the case - passengers could still claim under the carrier’s normal war insurance.
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Graphically, the war part of the liability insurance would look like this:
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The diagonal lines represent the maximum liability, which is subject to insurance without direct action and with policy defences. The horizontal dotted lines represent the limit of the extra, certified insurance with direct action and very limited policy defences. The uppermost lines are in USD, the lower in SDR






� 	The provision reads: “This Convention shall not modify the rights or duties of the carrier, the performing carrier, and their servants or agents provided for in international conventions relating to the limitation of liability of owners of seagoing ships.”  This means that there would be a capping of liability in the catastrophic incidents, but that passengers would normally get their SDR 250,000 as envisaged in the Athens Convention.








